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Tech law and the techlash
‘Tech' is not yet a four-letter word, but it could soon become one  

(‘The techlash against Amazon, Facebook and Google—and what they can do’, 
The Economist, 20 January 2018)


2017 is the year of the techlash: when people started to turn against Silicon 
Valley, and maybe even technological progress itself 

(Jamie Bartlett, ‘The backlash against big tech is in danger of going too far’, 
Spectator, November 2017)


Tech’s annus horribilis [2017] started with calls to #DeleteUber, but the way 
things are going it will end with calls to delete the entire internet. 

(Olivia Solon, ’Tech's terrible year: how the world turned on Silicon Valley in 
2017’, The Observer, 24 December 2017)
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The coming “techlash" 
 
Politicians will turn on the technology 
giants - Facebook, Google and Amazon 
in particular - saddling them with fines, 
regulation and a tougher interpretation of 
competition rules, in a 21st-century 
equivalent of America's antitrust era. 
There will be broader pressure for 
transparency about the origin and 
accuracy of online content. And the tech 
behemoths' acquisitions will come under 
greater scrutiny, as antitrust authorities 
take a harder line on attempts to squash 
would-be competitors by buying them.
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Does Sharing Mean Caring? Regulating 
Innovation in the Sharing Economy 

Sofia Ranchordás* 

ABSTRACT 
Sharing economy practices have become increasingly 

popular in recent years. From swapping systems to network 
transportation to private kitchens, sharing with strangers 
appears to be the new urban trend. Although Uber, Airbnb, and 
other online platforms have democratized access to a number of 
services and facilities, concerns have been raised as to public 
safety, health, and limited liability of these sharing economy 
practices. In addition, these innovative activities have been 
contested by professionals offering similar services who claim 
that the sharing economy is opening the door to unfair 
competition. Regulators are at a crossroads: on the one hand, 
innovation in the sharing economy should not be stifled by 
excessive and outdated regulation; on the other hand, there is a 
real need to protect the users of these services from fraud, 
liability, and unskilled service providers. This dilemma is far 
more complex than it seems, since regulators are confronted here 
with an array of challenging questions. First, can these sharing 
economy practices be qualified as “innovations” worth protecting 
and encouraging? Second, should the regulation of these 
practices serve the same goals as the existing rules for 
equivalent commercial services? Third, how can regulation keep 
up with the evolving nature of these innovative practices? All of 
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EU Competition Law in the Sharing Economy
Guy Lougher and Sammy Kalmanowicz*

I. Introduction
The sharing economy has become a major phenomenon
in recent years and is the result of increased business op-
portunities rooted in the internet and mobile technolo-
gies. It provides the opportunity for individuals to share
their assets, time, and skills.

The European Commission, national competition au-
thorities, and consumer protection regulators in Europe
are currently in the process of formulating their regula-
tory approach to some idiosyncratic issues raised by the
sharing economy.

The purpose of this article is to set out an analytical
framework for the competitive assessment of key aspects of
the sharing economy according to European Union (EU)
competition laws. It seeks to serve competition practitioners
and those involved with, or affected by, the sharing economy
as a basis for their consideration of individual cases.

The first section of this article will provide the founda-
tion of such discussion by outlining the wider context
within which this analysis takes place. It will then define
in detail the term ‘sharing economy’. To provide for the
competition analysis, the third section delineates the
nature of the undertakings concerned and the markets in
which they operate. Whilst there is a wide spectrum of
market players and competition laws that could be ana-
lysed in detail, this article will focus on potential concerns
regarding market consolidation in light of the widely
recognised economic dynamics of pure sharing economy
platforms.1 Therefore, the markets and competitive con-
straints will be discussed followed by a consideration of
how a concentrated sharing economy platform market
may be assessed in merger control proceedings and in the
context of the laws that prohibit the abuse of dominance.

II. The context
Any discussion of EU competition laws and the sharing
economy has to take place against the background of

wider competition policy initiatives affecting the EU’s
Digital Single Market and the focus of competition
authorities worldwide on the inter-relationship between
competition and consumer protection in the digital
arena.

The Digital Single Market Strategy concentrates on the
regulatory barriers preventing a pan-European digital
economy. As part of this initiative, the Commission seeks
to create a ‘fit for purpose environment for platforms and
intermediaries’. It is undertaking ‘a comprehensive analysis
of the role of online platforms, including in the sharing
economy, to evaluate if further action is required’.2

It is widely recognised that competition laws and con-
sumer protection legislation constitute key elements of
such an assessment. In June 2015, the US Federal Trade
Commission (FTC) hosted a workshop ‘to examine com-
petition, consumer protection and economic issues raised

* Guy Lougher is a Partner and Sammy Kalmanowicz is an Associate at
Pinsent Masons LLP. Both are specialised in EU and competition law.

1 Note that mature sharing platforms sometimes also attract some
sophisticated commercial suppliers of assets and services. This article
focusses, however, on the ‘pure’ sharing economy in which such
commercial suppliers do not play an active role. Note that the European
Commission provisionally defined online platforms as ‘software-based
facilities offering two- or even multisided markets where providers and users

of content, goods and services can meet’, see European Commission, ‘A
digital single market strategy for Europe—analysis and evidence’,
COM(2015) 192, p. 52.

2 European Commission, ‘Questions and answers—digital single market
strategy’ (MEMO/15/4920); see also European Commission, ‘Digital
single market strategy: European Commission agrees areas for action’
(IP/15/4653).

Journal of European Competition Law & Practice, 2016, Vol. 7, No. 2 ARTICLE 87

# The Author 2015. Published by Oxford University Press. All rights reserved. For Permissions, please email: journals.permissions@oup.com

Key Points
† This article provides an analytical framework for

the competition law assessment of activities in the
sharing economy.

† It is argued that sharing economy platforms are
two-sided businesses active in intermediation.

† Sharing economy intermediation markets are
likely to become concentrated and possibly domi-
nated by a single market player.

† The activities of powerful sharing economy plat-
forms, for which data use is key, are likely to be
scrutinised in merger control proceedings and in
the long term potentially also in the area of
market abuse.

† This is an ongoing competition law analysis and
needs to be re-evaluated in light of constantly
developing market circumstances.  at U
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Peer-to-Peer Rental Markets in the Sharing Economy⇤

By SAMUEL FRAIBERGER AND ARUN SUNDARARAJAN

To investigate whether peer-to-peer rental markets for durable

goods are welfare-improving, we develop a new dynamic model of

such markets in which users with heterogeneous utilization rates

may also trade in secondary markets. We calibrate our model

with US automobile industry data and transaction-level data from

Getaround, a large peer-to-peer car rental marketplace. Counter-

factual analyses illustrate significant shifts away from asset own-

ership as marketplace access grows. Used-good prices fall and

replacement rates rise, while gains in consumer surplus range

from 0.8% to 6.6%. The changes in consumption mix and the

surplus increases are significantly more pronounced for below-

median income consumers.

JEL: D4, L1, L81
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viding access to their anonymized data. We thank Anmol Bandhari, Erik Brynjolfsson, An-
drew Caplin, Natalie Foster, Andrey Fradkin, Lisa Gansky, Shane Greenstein, Anindya Ghose,
John Horton, John Lazarev, Alessandro Lizzeri, Romain Ranciere, Justin Rao, David Rothschild,
Shachar Reichman, Scott Stern, Marshall Van Alstyne, Joel Waldfogel, and seminar participants
at Carnegie-Mellon University, the Federal Reserve Bank, New York University, the MIT/BU
Platform Strategy Research Symposium, the NBER Digitization Workshop and the ZEW Center
for European Economic Research for helpful discussions on preliminary versions of this work.
Fraiberger gratefully acknowledges support from the NET Institute. Sundararajan gratefully ac-
knowledges support from Google and the Ewing Marion Kauffman Foundation. Fraiberger and
Sundararajan have no current or prior commercial relationship with Getaround. Available at
http://papers.ssrn.com/sol3/papers.cfm?abstract id=2574337.
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Information and communications technologies (ICTs)
have enabled the rise of so-called “Collaborative Con-
sumption” (CC): the peer-to-peer-based activity of
obtaining, giving, or sharing the access to goods and
services, coordinated through community-based online
services. CC has been expected to alleviate societal
problems such as hyper-consumption, pollution, and
poverty by lowering the cost of economic coordination
within communities. However, beyond anecdotal evi-
dence, there is a dearth of understanding why people
participate in CC. Therefore, in this article we investigate
people’s motivations to participate in CC. The study
employs survey data (N = 168) gathered from people reg-
istered onto a CC site. The results show that participa-
tion in CC is motivated by many factors such as its
sustainability, enjoyment of the activity as well as eco-
nomic gains. An interesting detail in the result is that
sustainability is not directly associated with participa-
tion unless it is at the same time also associated with
positive attitudes towards CC. This suggests that sus-
tainability might only be an important factor for those
people for whom ecological consumption is important.
Furthermore, the results suggest that in CC an attitude-
behavior gap might exist; people perceive the activity
positively and say good things about it, but this good
attitude does not necessary translate into action.

Introduction

Attitudes towards consumption have shifted in recent
years and brought increasing concern over ecological, soci-
etal, and developmental impact. A growing concern about
climate change and a yearning for social embeddedness by
localness and communal consumption (Albinsson & Perera,
2012; Belk, 2010; Botsman & Rogers, 2010) have made the
“collaborative consumption”/”sharing economy” (The peer-
to-peer-based activity of obtaining, giving, or sharing the
access to goods and services, coordinated through
community-based online services) an appealing alternative
for consumers. Past literature shows that people are turned
away from ethical consumption because of economical and
institutional reasons (Bray, Johns, & Kilburn, 2011;
Eckhardt, Belk, & Devinney, 2010), yet with the develop-
ment of new ways of consumption through the sharing
economy, such as collaborative consumption (CC), these
issues are addressed and potentially overcome. The sharing
economy is an emerging economic-technological phenom-
enon that is fuelled by developments in information and
communications technology (ICT), growing consumer
awareness, proliferation of collaborative web communities
as well as social commerce/sharing (Botsman & Rogers,
2010; Kaplan & Haenlein, 2010; Wang & Zhang, 2012). We
consider the sharing economy as an umbrella concept that
encompasses several ICT developments and technologies,
among others CC, which endorses sharing the consumption
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JUDGMENT OF THE COURT (Grand Chamber) 

20 December 2017 * 

(Reference for a preliminary ruling — Article 56 TFEU — Article 58(1) TFEU — Services in the field of 
transport — Directive 2006/123/EC — Services in the internal market — Directive 2000/31/EC — 

Directive 98/34/EC — Information society services — Intermediation service to connect, by means of a 
smartphone application and for remuneration, non-professional drivers using their own vehicle with 

persons who wish to make urban journeys — Requirement for authorisation) 

In Case C434/15, 

REQUEST for a preliminary ruling under Article 267 TFEU from the Juzgado de lo Mercantil No 3 de 
Barcelona (Commercial Court No 3, Barcelona, Spain), made by decision of 16 July 2015, received at 
the Court on 7 August 2015, in the proceedings 

Asociación Profesional Élite Taxi 

v 

Uber Systems Spain SL, 

THE COURT (Grand Chamber), 

composed of K. Lenaerts, President, A. Tizzano, Vice-President, R. Silva de Lapuerta, M. Ilešič, J.L. da 
Cruz Vilaça, J. Malenovský and E. Levits, Presidents of Chambers, E. Juhász, A. Borg Barthet, D. Šváby  
(Rapporteur), C. Lycourgos, M. Vilaras and E. Regan, Judges,  

Advocate General: M. Szpunar,  

Registrar: M. Ferreira, Principal Administrator,  

having regard to the written procedure and further to the hearing on 29 November 2016,  

after considering the observations submitted on behalf of:  

–  Asociación Profesional Elite Taxi, by M. Balagué Farré and D. Salmerón Porras, abogados, and 
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–  the Spanish Government, by M.A. Sampol Pucurull and A. Rubio González, acting as Agents, 

–  the Estonian Government, by N. Grünberg, acting as Agent, 

* Language of the case: Spanish. 
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Tech law and the techlash

• broader perspectives


• the rule of law


• disruption in a legal sense


• curiosity-driven research



Figure	1	:	Political	speech	and	Web	2.0	
• Liberal advocacy group MoveOn.org compiled a dossier of deletions, in particular of 

content critical of or parodying Rupert Murdoch (owner of MySpace parent News 
International)22 

• Flickr was accused of censoring comments critical of itself and other companies 
(subsequently apologising and citing concerns about the legality of the posted 
content)23  

• Flickr restricted access to photographs for German users despite some doubt over 
exactly what the legal requirements requiring such were24 

• Canadian labour organiser Derek Blackadder25 saw his Facebook account closed for 
adding ‘friends’ too quickly26, leading to a huge campaign among trade unions that 
led to reinstatement27; political campaigners for candidates for US President have 
been accused of ‘spamming’ Facebook users (based on algorithm-based 
monitoring)28 

• Irish bloggers alleged that Bebo removed (for a period of time) a controversial 
student political campaign against Coca-Cola29  

• The ‘Atheist’ group on MySpace has complained about unfair treatment and profile 
deletions30 

• Facebook disabled (but later restored) a group, ‘End the illegal occupation of 
Palestine’.31 

• Seemingly organised use of ‘report this post’ features have led to restrictions of 
access to uncontroversial material32 

• Systems of censorship in jurisdictions with restrictive policies on political expression 
have begun to target social networking and web 2.0 site hosts on a regular basis33 

• Political comments by Pearl Jam in a concert webcast by AT&T (not acting as an ISP) 
were blanked out – which turned out to be more than an occasional habit of AT&T.34 

																																																								
22 ‘MoveOn Openly Battling MySpace Censorship’ (18 May 2007), http://mashable.com/2007/05/18/moveon-
myspace/.  See also J Bosman, ‘Lesson for Murdoch: Keep the Bloggers Happy’ (New York Times 2 January 
2006) and C Harold, Ourspace : resisting the corporate control of culture (Minneapolis: U of Minnesota Press, 
2007) xv. 
23 ‘Yahoo “censored” Flickr comments’ (BBC News 18 May 2007), http://news.bbc.co.uk/1/hi/technology/ 
6665723.stm. 
24 J Libbenga, ‘German Flickr censorship causes web outcry’ (The Register 18 June 2007), 
http://www.theregister.co.uk/2007/06/18/outcry_against_flickr_censorship/. 
25 Proving perhaps that Blackadder was indeed present at all important moments in history? 
http://en.wikipedia.org/wiki/Edmund_Blackadder.  
26 L Beyerstein, ‘Facebook Bans Union Organizer for Making Too Many Friends’ (Alternet 24 January 2008), 
http://www.alternet.org/blogs/peek/74855/.  
27 T Connell, ‘Banned Union Organizer Back on Facebook’ (AFL-CIO Blog 25 January 2008), 
http://blog.aflcio.org/2008/01/25/banned-union-organizer-back-on-facebook/. 
28 ‘Tech Notebook’ (San Jose Mercury News 23 February 2008), http://www.mercurynews.com/ci_8344164.   
29 See for example the discussion by Gareth Stack and Simon McGarr: G Stack, ‘Bebogate?’ (15 March 2007), 
http://www.dbspin.com/social-networks/bebogate/ and ‘Webcamp – social networks’ (10 March 2007), 
http://www.dbspin.com/web/webcamp-social-networks/.  A range of Irish political campaigns, including the left-
wing Killer Coke activist network and republican political party Sinn Féin’s youth wing, have alleged that Bebo 
has censored/deleted user profiles. 
30 See e.g. B Pesta, ‘MySpace: No place for Atheists?’, http://www.secularstudents.org/node/1933, ‘MySpace 
Atheist and Agnostic Group Restored (sort of)’, http://www.secularstudents.org/node/1942, ‘Banned: MySpace 
deletes world's largest atheist group’, http://blog.newhumanist.org.uk/2008/01/banned-myspace-deletes-largest-
atheist.html. 
31 ‘Protest Facebook’s deletion of pro-Palestinian group’ (Absent Cause 9 February 2008), http://absent-
cause.blogspot.com/2008/02/protest-facebooks-deletion-of-pro.html.  
32 J Pena-Bickley, ‘My Facebook Fiasco’ (ON: Digital + Marketing 13 February 2008), 
http://joannapenabickley.typepad.com/on/2008/02/on-my-facebook.html.  
33 Significant work on this topic has been carried out by Ethan Zuckerman: see for example R Singel, ‘Seeking 
Tighter Censorship, Repressive States Target Web 2.0 Apps’ (Wired Blogs : Epicenter 4 March 2008) 
http://blog.wired.com/business/2008/03/etech-what-happ.html. 
34 G Kaufman, ‘AT&T Admits It Edited Webcasts Before Pearl Jam's’ (MTV News 13 August 2007), 
http://www.mtv.com/news/articles/1566946/20070813/pearl_jam.jhtml. 
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